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Introduction  

1.	 This pamphlet provides guidance on the laws regulating electoral advertising for political 

	 parties, groups, candidates and others intending to participate in the 2008 Local Government 	

	 Elections in New South Wales.  In particular, the following matters are discussed:

	 •	 the requirement to authorise electoral advertising;

	 •	 restrictions on misleading electoral advertisements;

	 •	 the restriction on obscene or offensive electoral advertisements; 

	 •	 restrictions relating to electoral advertising posters; 

	 •	 additional restrictions applicable to electoral posters on election day;

	 •	 restrictions relating to electoral advertising published on fixtures etc.; 

	 •	 the prohibition on encouraging voters to record ticks or crosses on ballot papers; 

	 •	 additional offences applicable on pre-poll voting days; 

	 •	 the requirement to register with the NSW Electoral Commission (‘NSWEC’)  

		  electoral material (including how-to-vote cards) that is to be handed-out or  

		  made available on election day; 

	 •	 the restriction on canvassing for votes at, for example, polling places on election day;

	 •	 the absence of electronic advertising ‘blackouts’; and

	 •	 the implications of non-compliance with the law.
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2.	 The New South Wales Electoral Commission (NSWEC) is the arbiter at first instance of the 

	  laws regulating electoral advertising in connection with State and Local Government 

	 elections in NSW, and as such it will interpret those laws for the benefit of candidates and 	

	 parties contesting the upcoming Local Government Elections.  However, interested parties  

	 must be aware that ultimately it is for the courts to interpret those laws.  Hence, the 

	 NSWEC provides advice as a guide only, and those requiring a more definitive  

	 interpretation must seek independent legal advice.

3.	 The Local Government (General) Regulation 2005 (‘the Regulation’) is available on the 

	 website maintained by the Parliamentary Counsel’s Office at www.pco.nsw.gov.au.  All 		

	 references to clauses are references to clauses of the Regulation, unless otherwise specified.   

4.	 The laws regulating electoral advertising are not designed to regulate the content of political  

	 messages. They are designed to ensure amongst other things:

	 •	 that the identities of those responsible for political advertisements are revealed 

		  to voters and that those who may have a legitimate interest in responding to such 		

		  advertisements are able to do so; and

	 •	 that political advertisers do not mislead or deceive voters in the casting of their vote.  

		  ‘The casting of their vote’ refers to the act of voting itself, not the political judgments 		

		  motivating a vote.    
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Authorisation of electoral advertising 

5.	 ‘Electoral material’ (that is, an electoral advertisement, poster or how-to-vote card) must be 

	 ‘authorised’.  In other words, it must contain the following information:

	 (a)	 the name and address of the person on whose instructions the advertisement was 		

		  printed; and

	 (b)	 the name of the printer and the street address (not a PO box number or a DX box 	

		  number) at which it was printed. 

6.	 It is an offence to print, publish, distribute or publically display electoral material during the 	
	 regulated period that does not legibly contain the above information: maximum penalty 5 	

	 penalty units.2  The regulated period is the period commencing on the day of the close of 	

	 the electoral roll (4 August 2008) and concluding at 6pm on the day of the election (13 		

	 September 2008).3

7. 	 An announcement in a newspaper of the holding of a meeting need not contain the 		

	 information set out in (5).4

8.	 While electoral material in a newspaper must contain the information set out in (5)(a), 		

	 electoral material in a newspaper need not contain the information set out in (5)(b) if that  

	 information appears elsewhere in the newspaper. 5  

9. 	 The requirement to ‘authorise’ electoral material applies only to material which is intended, 	

	 calculated or likely to affect or is capable of affecting the result of an election.  It also applies 	

	 to the name of a candidate or a party (and the name or address of the committee rooms of 	

	 a candidate or party) at an election or a pictorial representation thereof. 6  

10.	 In the opinion of the NSWEC, a person who prints and distributes one or more pages of a 	

	 website containing material of the kind referred to in (9) must authorise it in the manner set 	

	 out in (5).    

1 356G(1).
2 Section 17 of the Crimes (Sentencing Procedure) Act 1999.defines a penalty unit as $110.
3 356A.
4 356G(1).
5 356G(2).
6 356A.
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11.	 The NSWEC suggests that intending advertisers err on the side of caution when deciding 	

	 what material to authorise (ie it suggests that intending advertisers over-authorise rather 		

	 than under-authorise).     

12.	 In the event that unauthorised material has been printed and the intending advertiser does 	

	 not wish to discard it, the NSWEC recommends that the material be appropriately altered 	

	 either by hand or by way of attachment (eg a sticker).
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Misleading or interfering electoral advertisements

13.	 During the regulated period (4 August 2008 to 6pm on 13 September 2008), electoral 		

	 advertisements must not contain voting directions or statements intended or likely to 

	 mislead or improperly interfere with a voter in the casting of their vote.7  In other words,  

	 electoral advertisements must not mislead or improperly interfere with a voter in 

	 connection with the act of formally expressing the voter’s political judgment.  

14.	 The Regulation does not regulate electoral advertisements in so far as they influence 		

	 or affect voters’ political judgments. 8  It is for the electorate to assess the veracity of political 	

	 messages and to register that assessment in the act of voting.      

15	 Examples of electoral advertisements likely to mislead or improperly interfere with a voter in 	

	 the casting of his or her vote include those containing material which:

	 •	 is incorrect or misleading with respect to whether a person is a candidate or endorsed 	

		  by a political party;

	 •	 is incorrect or misleading with respect to the name of a party;

	 •	 is incorrect or misleading with respect to those with whom a party is or is not affiliated;

	 •	 suggests that a vote be recorded in a manner contrary to the Local Government Act 		

		  1993, the Regulations or the instructions on the relevant ballot paper; and

	 •	 suggests that voting is not compulsory. 9

7 356B(a) and (b).
8 Evans v Crichton-Browne (1981) 147 CLR 169.
9 356B.
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16.	 Other examples of electoral material likely to mislead or improperly interfere with a voter in 	

	 the casting of his or her vote include how-to-vote cards which make recommendations on 	

	 behalf of a registered political party, group or a candidate which: 

	 •	 do not accurately reflect the actual recommendations of the registered political party, 	

		  group or the candidate;

	 •	 recommend that a first preference be given to a candidate other than the candidate 		

		  himself or to candidate(s) not endorsed by the party or group (as the case may be);

	 •	 recommend that a vote be recorded in a group voting square and preferences be 		

		  recorded below the line for only some of that group or for members of that group  

		  in an order other than that specified on the ballot paper; and 

	 •	 suggest that a vote be recorded below the line without indicating (expressly or by

		  implication) that preferences must be recorded for at least half the number of 		

		  candidates to be elected. 10

10 356C.
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17.	 The courts have in the past considered statements contained in electoral advertisements 		

	 arguably capable of misleading or improperly interfering with voters in the casting of their 

	 votes.  Examples of statements which were not considered to mislead or improperly 		

	 interfere with voters in the casting of their votes include:

	 •	 Party X will introduce a capital gains tax of wide application;

	 •	 the policies of party X will lead to a rate of inflation of 20 percent; and

	 •	 during the previous Parliament, party X was absent for 52 out of 192 votes. 11

  

These statements were considered acceptable not because they were necessarily true, but 

because the Court believed that they were incapable of misleading voters in the casting of their 

votes, irrespective of whether or not they were true.

18. 	 A how-to-vote card must not relate to two or more Local Government Areas. 12    

19.	 It is an offence to print, publish or distribute during the regulated period (4 August 2008 to 	

	 6pm on 13 September 2008) electoral material in breach of the laws summarised in (13) – 	

	 (18): maximum penalty 10 penalty units.13   

11  Evans v Crichton-Browne (1981) 147 CLR 169.
12  356C(7).
13  356D.
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Obscene or offensive electoral advertisements

20.	 Electoral material must not contain words that are or other matter that is obscene or offensive.14

Restrictions relating to electoral posters

21.	 A poster containing electoral material must not be displayed on any premises by a person 	

	 other than the owner or a joint owner of the premises, unless the person is permitted to do 	

	 so in writing by the owner or a joint owner. 15

22.	 A poster must not be displayed during the regulated period (4 August 2008 to 6pm on 		

	 13 September 2008) on premises occupied or managed by the NSW Government, NSW 

	 Government agency or a Local Government council16  where those premises are not being 	

	 utilised to accommodate a polling place.  See Item 28 for special provisions regarding posters 	

	 on fences at polling places.

23.	 Contravention of (21) – (22) is punishable with a maximum penalty of 2.5 penalty units.

14 356B(h).
15 356E(2)(b).
16 356E(2).
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Additional offences applicable on pre-poll voting days

24.	 On any day on which pre-poll voting is conducted at a pre-poll voting office, a poster may 	

	 not be displayed within that office or on the exterior of the building used as that office: 		

	 maximum penalty 5 penalty units.17 

25.	 Any grounds in which a building used as a pre-poll voting office is situated are not taken to 	

	 be a part of the pre-poll voting office.18 

26.	 On any day in which voting is conducted at a pre-poll voting office, it is an offence (within 	

	 that pre-poll voting office) to canvass for votes, distribute electoral material or recommend 	

	 that votes not be cast for any particular candidate(s): maximum penalty 5 penalty units.19 

   

Additional restrictions applicable to posters on election day

27. 	 On election day, a poster must not be displayed: 

	 •	 within a polling place;

	 •	 within 6 metres of an entrance to a polling place; or

	 •	 on the exterior of a building used as a polling place.

Maximum penalty: 5 penalty units. 20

17 356J(1).
18 356J(2).
19 356K.
20 356N(1).
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28.	 On election day, a poster exceeding 8,000 square centimetres must not be displayed on 

	 the outer boundary of the grounds of an enclosure in which a building used for polling is  

	 situated: maximum penalty 3 penalty units.  Nor may a poster exceeding 8,000 square  

	 centimetres be displayed within the grounds of an enclosure in which a building used for 		

	 polling is situated: maximum penalty 3 penalty units. 21  A poster displayed on the boundary 

	 of an enclosure, or within the grounds of an enclosure, must be affixed by way of 			 

	 impermanent means.  

 

Restrictions relating to electoral matter published on fixtures etc.

29. 	 Electoral matter must not be published directly on a roadway, footpath, building, vehicle, 		

	 vessel, hoarding or place by a person other than the owner or a joint owner of the property  

	 or by someone permitted to do so in writing by the owner or a joint owner (these 

	 exceptions do not apply to premises or property occupied or managed by the NSW 		

	 Government, NSW Government agency or a Local Government council). Maximum  

	 penalty: 3 penalty units.22   

21 356N(2), (3) and (4).
22 356F.
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Restrictions relating to encouraging voting using ticks or crosses

30.	 It is an offence to print, publish, distribute or display during the regulated period (4 August 	

	 2008 to 6pm on 13 September 2008) electoral material that encourages voters to 		

	 place a tick or a cross in a square on a ballot paper: maximum penalty of 50 penalty units  

	 for corporations and 10 penalty units for others. 23 

The requirement to register with the NSWEC material that is to be 
disseminated on election day

31.	 It is an offence to distribute electoral material on election day unless the material has been 	

	 registered by the NSWEC: maximum penalty 10 penalty units.24   

32.	 A newspaper containing electoral material need not be registered if it is made available by a 

	 newsagent or distributor in the course of the newsagent’s or distributor’s employment or 		

	 business.

33.	 An application for registration of electoral material must be made with respect to: 

	 •	 a particular election of one or more councillors;

	 •	 a particular election for mayor by electors;

	 •	 one or more constitutional referenda; and

	 •	 one or more council polls

	 •	 to be held within a particular Local Government Area. 25

23 356H.
24 356M.
25 356P(1).
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34.	 An application can be made on behalf of a party by its registered officer, on behalf of a 		

	 group by the first candidate listed in the group, or on behalf of a candidate by that candidate. 26

35. 	 An application can be made on behalf of an incorporated or unincorporated body 		

	 (other than a registered political party or a recognised group of candidates) by its officer or 	

	 representative who is not a candidate.  An application can also be made by an individual who 	

	 is not a candidate on his or her own behalf. 27

36. 	 An application may be made only during the period commencing on the close of 			 

	 nominations (13 August 2008) and ending at 5pm on the Friday that is eight (8) days  

	 before the election day (5 September 2008). 28

37. 	 An application must contain a draft or sample of the electoral material.29   The NSWEC 		

	 may allow the draft or sample to be varied within the period set out in (36).  The NSWEC 	

	 may provide preliminary advice in respect of registration if asked to do so by a person 		

	 eligible to apply under (34) or (35).30   

38. 	 The application must be signed by the applicant and delivered to the NSWEC, sent (by 		

	 post or otherwise) or transmitted by facsimile or email. 31   An email must include an image  

	 of the completed application signed by the applicant in the body of the email or as an 		

	 attachment. 32     

26 356P(2).
27 356P(3).
28 356P(4).
29 356P(5).

30 356P(7).
31 356P(9).
32 356P(10).
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39.	 The NSWEC will not register material:

	 •	 which it considers is in breach of (13) – (19); 33 

	 •	 which is in a language other than English (or which contains one or more sections 	

		  in a language other than English) and not accompanied by an accurate translation 	

		  and a declaration to the effect that the translation is accurate34  (maximum penalty 	

		  for knowing that the translation of the material is inaccurate in a material respect; 35

	 •	 which it considers is in breach of (5) – (10); 36

	 •	 in the case of an application purportedly made pursuant to (34) or (35), which 	

		  was made by a person not authorised to make the application;

	 •	 in the case of an application not purportedly made pursuant to (34) or (35) for 	

		  the registration of material that contains voting directions as to how-to-vote for 	

		  or in accordance with the recommendations of such an entity, which was made by 	

		  a person not authorised to make the application; and

	 •	 in the case of an application for the registration of material that contains any 		

		  representation or indication (whether express or implied) that any candidate 

	 (i)	  is a member of, or

	 (ii) 	 pursues or supports any or all of the objects or platform (whether with or 		
		  without modification) of, or

	 (iii)	 is affiliated in some way (whether officially or unofficially) with a particular 		
		  registered political party or recognised group of candidates, the application was 	
		  not made by or with  the consent of the registered officer of the party or the first 	

		  candidate listed in the group.

33 356Q(3)(a).
34 356(Q)(3)(b).
35 356Q(4).
36 356(Q)(3)(c)
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40.	 Registration is given effect by the issue of a certificate of registration,37 and it may be 		

	 unconditional or subject to conditions specified in the certificate.38  If the NSWEC is 

	 satisfied that registration was conferred in error, the registration may be revoked or

	 have condition(s) attached to it. 39

41.	 Please be advised that registration of electoral material is not a defence to a 			 

	 prosecution for breach of (5) – (26) inclusive. 40  

42.	 A copy of registered electoral material and the certificate of registration are to be 			

	 available for inspection by a person enrolled for the relevant area or by any scrutineer.  		

	 They are to be available at the office of the relevant returning officer during the hours 		

	 of polling day on election day and on all days to which the polling is adjourned, and at 		

	 such other places (if any) during such hours as the Electoral Commissioner determines.  

37 356R(1).
38 356R(3).
39 356S.
40 356R(6).
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Restriction on canvassing on the day of the election  

43. 	 On the day of the election, either within a polling place or within 6 metres of an entrance to 	

	 a polling place, it is an offence to:

	 •	 canvass for votes or distribute electoral material;

	 •	 recommend that votes not be cast for any particular candidate(s); or

	 •	 suggest that any voter not vote at the election

Maximum penalty: 5 penalty units. 41

The absence of electronic advertising ‘blackouts’ 

44.	 The ban on electronic electoral advertisements that runs from midnight on the 			 

	 Wednesday before a Commonwealth or a State election until the end of polling day 		

	 does not apply to Local Government elections. 

 41 356O.
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Possible courses of action in response to non-compliance with the law

45.	 Posters displayed in contravention of (24) – (28), and any electoral material that is apparently 	

	 available for distribution in contravention of (27) – (28), may be confiscated by any police 

	 officer, the returning officer, any polling place manager or any other election official 		

	 authorised by the NSWEC.42  Any police officer may confiscate any poster displayed in 

	 contravention of (5) – (23) and any electoral material that is apparently available 

	 for distribution in contravention of (27) – (28). 43

46. 	 Those who believe that the electoral advertising laws have been breached may lodge a 

	 complaint with the NSWEC.  However, a complaint must be in writing and it must relate 		

	 only to material displayed or distributed during the regulated period (4 August to 6pm on  

	 13 September).  A complaint must include a copy or photograph of the allegedly offending 	

	 material.  

47.	 In response to a complaint, the NSWEC may instruct those responsible to amend the 		

	 offending material or to cease displaying/distributing it.  Continued non-compliance or other 	

	 more serious instances of non-compliance (in the opinion of the NSWEC) may be referred 	

	 to the Police and/or to the Crown Solicitor’s Office for prosecution.   

48.	 As breaches of the laws summarised in (13) – (19) (‘misleading advertisements’) are capable 	

	 of directly and significantly affecting the casting of votes, the NSWEC may seek to take 

	 injunction action in the event that offending material is not immediately withdrawn or  

	 amended.44 Please note that any other person may take injunction action for alleged 

	  breaches of the electoral advertising laws. 45

42 356T(1).
43 356T.
44 Section 674 of the Local Government Act 1993 (NSW).

 45 Ibid.
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49.	 Please note that the NSWEC will generally provide those responsible for non-complying 

	 electoral material an opportunity to correct any non-compliance, cease distributing the 		

	 material or remove the material.  

50.	 All complaints concerning non-complying electoral material must be made in writing and 		

	 accompanied with supporting evidence.  Complaints must be sent to:

	 Attention: 	Electoral Commissioner

			   NSW Electoral Commission

	  		  GPO Box 832 

			   Sydney NSW 2001
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